Water Law Review
Volume 6

Issue 1

Article 50

9-1-2002

SL Group, L.L.C. v. Go West Indus., Inc., 42 P.3d 637 (Colo. 2002)
Lucia Padilla

Follow this and additional works at: https://digitalcommons.du.edu/wlr

Custom Citation
Lucia Padilla, Court Report, SL Group, L.L.C. v. Go West Indus., Inc., 42 P.3d 637 (Colo. 2002), 6 U. Denv.
Water L. Rev. 215 (2002).

This Court Report is brought to you for free and open access by the University of Denver Sturm College of Law at
Digital Commons @ DU. It has been accepted for inclusion in Water Law Review by an authorized editor of Digital
Commons @ DU. For more information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

Issue I

COURT REPORTS

COLORADO
SL Group, L.L.C. v. Go West Indus., Inc., 42 P.3d 637 (Colo. 2002)
(holding SL Group's failure to protest defendant's application in a
timely manner may be excused if plaintiff can demonstrate its
untimeliness was due to mistake, inadvertence or excusable neglect
pursuant to Colorado Revised Statutes section 37-93-304).
SL Group ("SL") and Go West Industries ("Go West") owned
adjoining properties, which once consisted of an undivided parcel
owned by Philip and Francis Lawhead. Water Court, Division Four
granted Go West's application for an absolute surface water right
based on a historic appropriation for irrigation dating back to July 1,
1938. Subsequently, the water court dismissed SL's verified petition
for reconsideration to correct substantive errors in judgment. The
water court judge did not consider the merits of its previous
adjudication involving Go West, but instead dismissed the petition
based solely on the ground that SL failed to demonstrate that its
failure to timely protest Go West's application was due to mistake,
inadvertence, or excusable neglect. SL appealed the water court's
order dismissing its petition directly to the Colorado Supreme Court.
SL and Go West's adjoining properties were located in a remote
desert area approximately one hour outside of Nucla, Colorado. In
March of 1998, Go West filed its application for surface water rights to
the Meadows Ditch Extension to West Shavano Creek alleging prior
appropriation for irrigation dating back to July 1, 1938. In the
application, Go West listed the United States Forest Service ("USFS")
as the owner of the land upon which the point of diversion was located
and named itself as the owner of the land on which the stock pond was
located. Go West made no similar reference in its application to SL.
Pursuant to state statute, the water clerk published a resume of the
application in a local newspaper and mailed a copy to the USFS. On
February 22, 1999, the water court approved the referee's ruling
granting Go West an absolute water right to stock water and irrigation
from the West Shavano Extension.
Approximately a year and a half later, on September 5, 2000, SL
filed a Verified Petition for Reconsideration. SL asserted it was
entitled to receive notice and in fact was not aware of the application
and subsequent adjudication in favor of Go West. Essentially SL
argued the property Go West described in its application encompassed
SL's property and the stock pond was actually located on SL's
property.
SL further argued its failure to timely petition the
application was due to mistake, inadvertence, or excusable neglect
within the meaning of Colorado Revised Statutes section 37-92304(10).
Go West challenged the petition for reconsideration,
contending SL failed to show excusable neglect. Without a hearing,
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the water court dismissed SL's petition, concluding publication was
proper and that there was no showing of mistake, inadvertence, or
excusable neglect within the meaning of the law.
Under Colorado Revised Statutes section 37-92-302(3), the clerk of
the water court must prepare a monthly resume of water applications,
publish the resume in local newspapers of general circulation, and
mail it to parties who may be potentially affected by the adjudication.
The Colorado Supreme Court emphasized that strict compliance with
the notice provisions is required in order to satisfy due process. The
Water Right Determination and Administration Act of 1969
("WRDAA") provides that any person whose fights were adversely
affected and who failed to file a protest due to mistake, inadvertence,
or excusable neglect may petition to correct substantive and/or
ministerial errors in ajudgment and decree within three years, further
evidencing the WRDAA's commitment to giving parties proper notice.
A party's conduct is excusable when "the surrounding circumstances
would cause a reasonably careful person similarly to neglect a duty."
The court further explained that determining whether conduct is
excusable involves a balancing of equities, including inter alia, the
danger of prejudice to the non-moving party, the length of the delay
and its potential impact on judicial proceedings, and the good faith of
the movant.
The court then looked at the facts surrounding Go West's
application. Go West did not identify SL as the owner of the property
which used water from the West Shavano extension or refer to SL
whatsoever in its application. In addition, SL never received the
resume and did not have knowledge about the application until a year
after the decree. Based on these facts, the court held SL sufficiently
showed its failure to protest the application in a timely manner was
due to mistake, inadvertence or excusable neglect pursuant to state
statute, and that the water court abused its discretion in dismissing
SL's petition for reconsideration.
The court reversed the water court's order dismissing SL's petition
for reconsideration and held SL's failure to timely file its petition to
Go West's application was due to mistake, inadvertence, or excusable
neglect within the meaning of the law.
Lucia Padilla
Farmers Reservoir & Irrigation Co. v. City of Golden, 44 P.3d 241
(Colo. 2002) (holding both acreage irrigated and actual volumetric
use were relevant in determining whether a water user impermissibly
expanded use of its decreed rights).
Farmers Reservoir and Irrigation Company ("Farmers") sought
declaratory and injunctive relief, claiming the City of Golden
("Golden") impermissibly enlarged use of decreed water by increasing

